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FEDERAL COMMUNICATIONS commission  VUN 25 1990
Washington, D.C. 20554 F

In the Matter of:
CC Docket No., 92-90

The Telephone Consumer
Protection Act of 1991

REPLY COMMENTS

BellSouth Corporation, for itself and on behalf of its
affiliated companies (collectively "BellSouth"), hereby
responds to comments received by the Commission pursuant to
its Notice of Proposed Rulemaking ("Notice") that initiated
this proceeding.1

In its Notice, the Commission proposed regulations to
implement the Telephone Consumer Protection Act of 1991
(TCPA), Pub. L. 102-243, 105 Stat. 2394 (1991). The TCPA
amended Title II of the Communications Act of 1934, 47
U.S8.C. § 201 et seqg., by adding a new section 47 U.S.C.
§ 227, which among other things restricts the use of
automatic telephone dialing systems and other techniques for
telemarketing purposes. On the whole, the comments tended
to support the Commission’s proposed regulations, while
reflecting a need for clarification of certain aspects of
the Commission’s proposals.

As BellSouth observed in its comments, the Commission's

proposed rule 64.1100(a)(1l) virtually restates new

mer Protection A of 1991, Notice
of Proposed Rulemaking, CC Docket No. 92-90, FCC 92-176 (rel’d

April 17, 1992).
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section 227(b)(1)(A) of the Communications Act. That
section prohibits the use of automatic telephone dialing
systems or artificial or prerecorded voice announcements on
calls to any emergency telephone line,? to the telephone
line of a guest or patient room of a health care facility,
to a paging service or other specialized mobile radio
service, or to any service for which the called party is
charged for the call, unless the call is made for emergency
purposes or made with a prior express consent of the called
party.’

The Cellular Telecommunications Industry Association
("CTIA") expressed concern that a strict interpretation of
this section could prevent cellular carriers from making
autodialer assisted calls to their customers to monitor such
things as customer satisfaction, service quality, or other
matters relevant to the management of their operations,
without running afoul of the prohibitions. BellSouth
suggests that the Commission need not apply section
227(b)(1)(A) so rigidly and that the Commission has the
latitude to interpret the statutory exceptions broadly.

For example, the Commission could find that calls

placed by a cellular service provider to its customers and

? The TCPA defines emergency lines to include doctors’
offices and other health care facilities, poison control
centers, and fire protection and law enforcement agencies.
47 U.S.C. § 227(b)(1)(A)(i).

47 U.S.C. § 227(b)(1)(A).
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roamers on its system addressing customer satisfaction,
service quality, and other service management functions,
particularly if the party receiving the call is not being
charged, are aspects of the service to which the customer
has subscribed and, therefore, are deemed to be made with
the prior consent of the customer. 1In any event, BellSouth
joins CTIA in urging the Commission to do all it can to
ensure that cellular providers have the same degree of
flexibility in dealing with their customers that other
service providers have and to consider every avenue within
its authority to correct apparently unintended disparities
between the treatment of wire based telecommunications and
cellular services.*

Other parties were similarly concerned that the
statutory exceptions to section 227(b)(1)(A) not be
construed too narrowly. For example, Ameritech echoes
BellSouth’s position that calls placed using an Automated
Alternate Billing System (AABS) are not prohibited by the
TCPA. Calls utilizing such systems are no different from
calls utilizing a live operator during the call set up

process. Such systems merely represent a mechanized means

! CTIA points out the expressly authorized exception to
the general prohibitions of section 227(b)(1)(B) for calls
to residential customers by parties with whom the calling
party has an existing business relationship. An
unnecessarily strict reading of section 227(b)(1)(A) would
create the anomalous result of precluding calls by cellular
carriers to their customers’ cellular lines, but permitting
the same call to be made to the customer’s residential
phones.



of determining whether a call should be completed as placed.
Since such systems are used only to set up a call and not to
deliver a substantive message between parties to the call,
interaction between the system and the called party should
not be considered the "making” of a call prohibited by the
TCPA.°

Similarly, the Commission should clarify that calls
using voice store and forward technologies which are placed
to the categories of lines protected by section 227(b)(1)(A)
are not prohibited by the TCPA. BellSouth believes that a
proper interpretation of the prohibition consistent with
legislative history of the Act would be that the prohibition
does not apply to calls intended for specific called parties
that are stored for later delivery by an intermediate
service provider. For purposes of this section, the
Commission should view such "time shifting" of delivery of
the call to be the same as delivery of the original call.
Alternatively, the Commission should clarify that the
prohibition applies to the party originally initiating
(i.e., "making")® the call and that intermediate voice store

and forward service providers are not responsible under the

® see 47 U.S.C. 227(b)(1) ("It shall be unlawful for any
person within the United States -- (A) to make any call ....")
(emphasis added).
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TCPA for knowing or determining the nature of the party
being called.’

With respect to the Commission’s proposals for
minimizing unwanted live telephone solicitations, most
parties seem to recognize that the most practical and
administratively feasible approach would be to require
company specific "do not call" lists. Such an approach
appears to be most responsive to telephone subscribers’
individual preferences. It also would be easy for
subscribers to utilize and cost efficient for telemarketers
to implement. Because it is responsive to subscribers’
individual choices, it is preferable over a national "do not
call" list, which would have neither the flexibility nor
administrative efficiencies associated with company specific
lists.

A few parties suggest that the administrative
difficulties associated with a national database can be
overcome with implementation of SS7 networks and LIDB-like
databases. Such an arrangement would represent a "network
based" solution in combination with a national "do not call"”
list. While such a proposal has some superficial appeal,
further study should be required before the proposal

receives any Commission endorsement.

7 Indeed, the Commission should clarify that for all

purposes under the TCPA the party initiating the call is the
party to whom the prohibitions would apply.
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Moreover, as BellSouth and others stated in their
comments, costs of implementation and enforcement of the
TCPA should not fall on carriers. If there develops a
market need for a solution that can be provided by carriers,
carriers should have the opportunity to respond to that
need. Of course, it should be the telephone companies who
determine whether there is sufficient demand to justify
offering such a capability and whether the costs of such an

offering can be recovered from the cost causers.



CONCLUSION
For the reasons stated above and in its comments,

BellSouth encourages the Commigsion to implement the
prohibitions of the TCPA in a manner that gives flexible
interpretation to th§ statutory exceptions consistent with
the legislative history. BellSouth also encourages the
Commission to ensure that carriers not be saddled with the
cost and burden of providing hetwo:k solutions to unwanted
telephone solicitations when other less costly, but equally
effective means are available.

Respectfully submitted,

BELLSOUTH CORPORATION

-

By:
am B. Barfie
A. Kirven Gilbert III

Its Attorneys
1155 peachtree Street, N,E,
Suite 1800

Atlanta, Georgia 30367-6000
(404) 249-2649

Date: June 25, 1992



QERTIEICATE OF SERVICE

I hereby certify that 1 have this 25th day of June, 1992
serviced all parties to this action with a copy of the foregoing
REPLY COMMENTS by placing a true and correct copy of same in the

United States mail, postage prepaid, to those persons listed on

the attached service list.
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MessagePhone, Inc.
Douglas E. Neel

5910 N. Central Expresway
Suite 1575

Dallas, TX 75206

Bell Atlantic

John M. Goodman
Lawrence W. Katz

1701 H Street, N.W.
Washington, D.C. 20006

Pacific Bell

Nevada Bell

James P. Tuthill

Nancy C. Woolf

140 New Montgomery Street
Room 1523

San Francisco, CA 94105

Cellular Telecommunications
Industry Association

Michael Alschul

Jack W. Whitley

1133 21st Street, N.W.

Suite 300

Washington, D.C. 20036

Centel Corporation
Charles F. Wright
8725 Higgins Road
Chicago, IL 60631

CC Docket No. 92-90

United States Telephone Assoc.
Martin T. McCue

Linda Kent
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Suite 800

Washington, D.C. 20006-2105

Southwestern Bell
Telephone Company

Durward D. Dupre

Richard C. Hartgrove

1010 Pine Street, Rm. 2114

St. Louis, Missouri 63101

The Southern New England
Telephone Company

Linda D. Hershman

227 Church Stret

New Haven, CT 06506

Kech, Mahin & Cate

Albert H. Kramer

Robert F. Aldrich

1201 New York Avenue, N.W.
Penthouse Suite

Washington, D.C. 20005
Attorneys for the North
American Telecommunications
Association

Theodore D. Frank
Vonya B. McCann
Arent Fox Kintner

Plotkin & Kahn
1050 Connecticut Ave., N.W.
Washington, D.C. 20036-5339
Attorneys for Centel Corp.



Sears, Roebuck and Co.

Randolf H. Aires

Corporate Governmental Affairs
Sears House

633 Pennsylvania Avenue, N.W.

Suite 600

Washington, D.C. 20004

Floyd S. Keene

Pamela J. Andrews

Attorneys for the Ameritech
Operating Companies

Room 4H94

2000 West Ameritech Ctr. Dr.

Hoffman Estates, IL 60196-1025

Reese Brothers, Inc.
James R. Cooke

Harris, Beach & Wilcox
Suite 1000

1600 North Kent Street
Arlington, VA 22209

Thomas W. Kirby

James T. Bruce

Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006
Attorneys for Olans Mills, Inc.

James S. Blaszak

Gardner, Carton & Douglas
1301 K Street, N.W.

Suite 900

Washington, D.C. 20005
Attorneys for

American Express Company

Sprint Corporation
Jay C. Keithley

1850 M Street, N.W.
11th Floor

Washington, D.C. 20036

MCI Telecommunications Corp.
Mary J. Sisak

Donald J. Elardo

1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Debra L. Lagapa

Robert G. Ballen

Morrison & Foerster

2000 Pennsylvania Ave., N.W.
Washington, D.C. 20006
Attorneys for the Banc One
Corporation

Ian D. Volner, Esq.

Allan R. Adler, Esq.

Cohn and Marks

Suite 600

1333 New Hampshire Ave., N.W.
Washington, D.C. 20036
Attorneys for Direct
Marketing Association

NYNEX

Mary McDermott

Carlos J. Sandoval

120 Bloomingdale Road
White Plains, NY 10605



AT&T

Francine J. Berry
David P. Condit

295 North Maple Avenue
Room 3244J1

Basking Ridge, NJ 07920

Lawrence E. Sarjeant
Kathryn Marie Krause
1020 19th Street, N.W.
Suite 700

Washington, D.C. 20036
Attorneys for

U S West Communications, Inc.

National Retail Federation
Michael J. Altier

701 Pennsylvania Avenue, N.W.

Suite 710
Washington, D.C. 20004

National Consumers League
John F. Barker

Suite 928N

816 Fifteenth Street, N.W.
Washington, D.C. 20005

Wiley, Rein & Fielding
Richard E. Wiley
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1776 K Street, N.W.
Washington, D.C. 20006
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GTE Service Corporation
Daniel L. Bart

Sutie 1200

1850 M Street, N.W.
Washington, D.C. 20036

Aaron I. Fleischman
Charles S. Walsh
Fleischman and Walsh
1400 16th Street, N.W.
Washington, D.C. 20036
Attorneys for

Time Warner, Inc.

Douglas L. Parker, Esq.

Institute for Public
Representation

Georgetown University Law Ctr.

600 New Jersey Ave, NW, #312

Washington, D.C. 20001

Attorney for the Study of
Commercialism

Securities Industry Asoc.
William Jordan

120 Broadway

New York, NY 10271

CUC International, Inc.
Amy N. Lipton

707 Summer Street
Stamford, CT 06904-2049
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Attorneys for Citicorp
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the State of California

Ann Marie Czulowski

Lucy Weymouth

Student Loan Marketing Assoc.
1025 Thomas Jefferson St., N.W.
Washington, D.C. 20007

John F. Dodd

Brad I. Pearson

Smith, Gill, Fisher & Butts
One Kansas City Place

1200 Main Street, 35th Flr.
Kansas City, MO 64105-2152

Attorneys for Independent

Telecommunications, Network, Inc.

Brenda L. Fox

Peter H. Feinberg

Dow, Lohnes & Albertson

1255 Twenty-Third Street, N.W.
Suite 500

Washington, D.C. 20037
Attorneys for

Cox Enterprises, Inc.

State of New York
Department of Public Service
William J. Cowan

Three Empire State Plaza
Albany, NY 12223

Utilities Telecommunications
Council

Jeffrey L. Sheldon
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Wiley, Rein & Fielding
Richard E. Wiley
Michael Yourhsaw
William B. Baker

1776 K Street, N.W.
Washington, D.C. 20006
Attorneys for American
Publishers Association

New York’s Capital Newspapers
Timothy O. White
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Box 1500

Albany, NY 12212

The Conservation Fund
Edward T. McMahon

1800 North Kent Street
Suite 1120

Arlington, VA 22209

The Tampa Tribune
Rex D. Ledo

P. 0. Box 191
Tampa, FL 33601

The Syracuse Newspapers
Stephen A. Rogers
Clinton Square

P. 0. Box 4915

Syracuse, NY 13221-4915

International Communications
Association

Brian R. Moir

Fisher, Wayland, Cooper &
Leader

1255 23rd Street, N.W.

Suite 800 :
Washington, D.C. 20037-1170

The New York Times
Mark Sinz

229 West 43 Street
New York, NY 10036

Inventures, Inc.
Yaniv Sneor

1480 Route 46, #211B
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Carole L. Heywood
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Oregonian Publishing Company
Fred A. Stickel
Portland, Oregon 97201



New Haven Register
Joseph Marrone

40 Sargent Drive

New Haven, CT 06511-5918

Ohio Newspaper Association
Frank E. Deaner

1225 Dublin Road

Columbus, OH 43215

Association of National
Advertisers

Daniel L. Jaffe

1725 K Street, NW

Suite 601

Washington, DC 20006

Public Utilities Commission of
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United Electric Cooperative,
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The Forum Publishing Co.
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Zacson Corporation
Dwaine L. Canova
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Suite 220
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Stephen M. Nelson
1109 N. Thompson Street
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Jeffrey D. Goltz
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Seattle, WA 98104



The Hartford Cburant
Raymond A. Jansen
Hartford, CT 06115

National Association of Realtors
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777 14th Street, NW
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120 South Illinois Street
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Jerry H. Wagner
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The Coshen News
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JBlenkarn Systems, Ltd.
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Amway Corporation
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